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152 SUPREME COURT OF KANSAS

Knox v, Buard of Edueation,

BErRTHA KNOX et ol by their newt friend, Jordan Knox, v,
ThHE BoasrD or EbpUcaTioN ov Tire Cirry oF 1NDE-
PENDENCE e alf,

1. CQrre Seroors - While and Colored Ohildren — No Seporafion, Tnti)
tho legislature clenrly eonfers power upon boards of cdueation of
gities of the sscond class to astablizh separvale achoola for the edaea-
tion of white and eolored children, ne such power exiafs,

. Cary, Affirmed. The legislature of the ztate has net given, or at-
tempted to give, tu the boards of eduention of citics 0f the sceoud
clasa, The power to establish separate schools for the education of
whito and colored ehildre, or to exelude from the sehools established
for white children, the colored children, for po ofther reason lhan
that they are eolored, or of African descent. (Foard of Edueafion .
Tiunon. 26 Kas, 1.)

Criggiinced Proceeding in Mandamus.

THis is an action of mandamirs ecommenced in this court on
Octobor 8, 1890, by Berthe Knoz and Lilfy Knox, both col-
ored, by their next friend, Jordan Kuox, to compel The Bourd
of Fdueation of the City of Independence and 8. M, Nees,
superintendent of the public schools of that city, to parmit
the plaintiffs to atteud the school-rooms of the public schools
of that city to which they allege they are entitled, according
to their grade, regardless of and without any distinetion of
thelr race or color.  After the return or answer was filed to
the alternative writ, the case was subuitted upon the follow-
ing agreed statement of fuacts:

“Thai the city of Independence, ICansas, 13 a city of the sec-
ond elass; that G. T Remington, J. AL b«m‘ms J. H. Spen-
cer, Goodell Poster, TI T, Wilisie, E. A. J.-lel,l’[«tmJ AL
Wiltsie, M. Westbrook, E. D. White, 11, Pavne, W.
"Dt{:"phF‘I]‘-ﬂIl and W, I?. Brown are the duh F'I-E{‘T'E'd aml act-
ing mﬂmhvh of the board of education of said eity, and that
S. M. Nees is the duly-elected and acting supcrmtendent of
the eity schools of said eity; that in said city there are four
school buildings, to wit: I irst-ward school building, second-
ward school hulldlllﬂ’ fourth-ward school building, and fifth-
ward school l)mldmfr that there are employed hy the school
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‘itntemant ﬂf tha Cage,

board, besides the superiutendeut, nineteen teachers, and that
the number of pupils enrolled is ahount eleven hundred; that
both white children and colored children of scholastic age
reside in each of the five wards of said eity ; that the said plain-
tiffs, Bertha Knox and Lilly Knox, colored child retl, are rosi-
dents of the sceond ward of said mt}' and are respectivel ten
years and elght years of age, and that they are of scliuastic
age; that they reside 130 yards from the sceond-ward school
builling of said eity, and 2,200 yards from the fourtl-ward
school bnilding in sald eity; that in attending school at the
fourth-ward school building they are required to pass by or
near the second-yward schaol huddmg thai Bertha Koox be-
longs to the seeond primary grade, and that Lilly Knox he-
longs to the first primary grade, and that said erades are
taught in the second-ward schiool building of said city; that
the reom in the seeond-ward bnilding, known as the ‘second
primary,’ is tdu{_ght Ly Miss Belle Bates, and that in suid room
there are thirtv-five desks with a Geatnw capacity of seventy;
that the enrollinent in said room on ""auptember 15, 1390, was
as follows: Twenty-two in one elass, and eighteen in duuther
and that ou October 14, 1890, the enrollment was twenty-

nine in one class, and twenty- two in the ather, ot a total of
fifty-one; that the room in suid second-ward huilding, known
as the * first primary,” is taught by Miss Bertha C'mﬁry and
m said room there are thlrtﬁ. five -:{e-q]u-, with a seating capac-
ity of seventy; that the carollment in said room on "ﬁeptam-
her 13, 1890, was as follows: A class, 11; I3 class, 14; C
class, 9; tntal, 34; on Oectober 10, 1890, the enrollment in said
roOM Was as follows: A elass, 15; D class, 18, and C class, 20;

total, 53; that on beptember 14, 18‘](} the said plaintifls with
their father and uest fr tend, o ordan Klmx applied to the re-
spective teachers as aforesaid at the second-ward school build-
ing, and asked to be admitted to said sccond-ward school
building, and into the grades as tollows, to wit: Dertha Knox
asked to be admitted to the second primary, and Lilly Knox
asked to be admitted to the first primary, and that plaintiffs
were referred by the respective teachers of said two grades to
the superintendent, Mr. 8, M, Nees; that thereafier, and npen
the same day, the sald plaintiils with their said father and next
friend, Jordan Knox, applied to the said snperintendent, Mr.
8. M., Nees, and asked to be assigned to the first and second
primary gradpq at the sccond-ward school building in said
city; that the soperintendent, Mr. 3. M. Nees, assigned plain-
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tiffs 1o a room in the fourth-ward school building, where said
first and sccond primary grades are tau5ht, and where Lhe
board of education hiad made convenieut, suitable, and sutfi-
cient provisien for plaintiffs, and each of tlle cat saud desig-
nated room; that said rvom in which said hrat and sccond
primary gradeﬁ arc taught, as aforesaid, at said fourth-ward
schoo! building, as aforesaid, is taught by Mrs, Clara MeCord,
a competent and well- qualified teacher, and that said room is
furnizhed in the same manner, and just as well, and is just as
comfortable ag any other room in said fonvch- u.:nd huildine,
or a3 any room in the-first, second, or fifth-ward schoeol huild-
ings; that other children, both colored and white, who live

in the second ward, dud in the (fth ward of said eity, and
who Jive near where said plaintiffs reside, and who live just
as far from the fourth-ward school lmlldmg as do said plain-
tiffs, are required and compelled to attend sehool at the
fourth-ward school bailding, uomlthbtdndmg the fact that
the grades to which thev belonyg are taught at the second-ward
school building and at the fifth-ward school building, but
that there are no white children who belong to the same grade
that plaintiffs do, who now live in said second ward, wlm Are
sent, at the pleaeut time, ontside of said seeomd ward that all
of the colored children of the suid city, who belong to the pri-
mary and interinediate grades, are uw-ufrnvd to the room 1in
iéhe fourth-ward school lunldmg, whieh is tanght by Mrs.
Clara McCord, and are reguired to attend th(re but that
whenever they are capable of passing the cxaminatiun, (the
usual and enstomary examination required by the board of
edueniion for those who are Lo he advanced,) they are ad-
vaneed [rom said grades and arc assipned to the *gramniar
school,” which is in the first-ward building, and wheuever the
saidd childven are competent, and can pass the usual and cus-
tomary cxamination, they arc advanced from the grammar
school tn the high %chml which latter is also in the first-ward
achool hul]dmcr that the suid grammar sehool and the said
high school are d,ttt:m]{*d by both white and colored children
whenever they are ~ufﬁmmth’ advanced ; that if the enroll-
ment in said aforesaid room, taught hy M’l” Clara MeCord,
is fifty pupils or over, the said bowrd of edueation, in that
event, have authorized ‘and instructed the said "-ullf‘.-PI‘lI]tP‘ildi‘llf
Mr. S. M. Nees, to employ another and an additional compe-
tent teacher for suid grades taught in said room; that plain-
tifts object to attend ihp fourth-ward =chool l;-mldmL, and ask
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to be assigned to sald sccond-ward school building ; that dl)r}ut
ten years ago a number of the colored people of the said city
r&qupqted that their children he permitted to attend school at
a certain desigoated building in said eity, w wit, the fourth-
ward school hnlhlmﬂ, a3 4 matter of convenicoee, and that
certain designated roows in said building bu assigned for their
use, which requut was granted by the school board, as far as
the grades, to wit, the first and second prmmn' were con-
t*erued but that said Jordan Kuoox did not Join in said re-
quest ; "that in the fall of 1887, the wmajority of the colored
people of said city, and also this said ])ldl[]tlﬂ' Jordan Knox,
petitioned the board of eduncation of said city to employ one
Mr. E. M. Wood, a colored man, to teach said grades taught at
sald roow iu said fourth-ward school building aforesaid, which
said petition was granted by said board, and said W ood was
employad ; that neither the suid plﬂuntlﬂ’s nor their said father,
Jordan IXnox, at any time made any objection 1o the order of
said board of education to said board us aforesaid, but that at
a regular meeting of the board in July, 1830, said Jordan
Knox appeared and informed the said bhoard that be desired
his ¢hildren to go to the second-ward school building.”

The opinion herein was filed on Jaanary-10, 1881,

W. A. Price, and A. M. Thomas, for plainiiffs.
W. . Zeigler, tor defendants.

The opinion of the court was delivered by

Horrox, C. J.: The questios presented in this case is,
whether the facts agreed to bring it within the decision of
Board of Falueolion v, Tinnon, 26 las, 1. The eity of Inde-
pendence, like the city of Otlawa, 1s a ity of the sceond elass,
and our attention has not been ealled to any section of the
statute changing the conlrol and vegulation of the public
schools of cities of this clags since the affirmance of the judg-
ment in the Tinnon ecase. The agreed statement of facts
shows that Bertha Knox and Lilly Knox, who are colored
children, aud respectively eight and ten years of age, reside
in the sccond ward of the city of Independence, 130 yards
from the second-ward public sechool building, but are com-
pelled to attend the fourth-ward school, 2,300 yards from
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their home; in attending school in the fonrth ward, they are
required to pass near the second-ward school building.  Bertha
Knox belongs to the second primary grade, and Lilly Knox
to the first primary grade.

At the time these children demanded admission to the sec-
ond-ward school, neither the secoud primary room nor the
first primary room was filled, There was room for the
plaintiffs,  No white children belonging to the same prade
that plaintiffs do, living in the second ward, are required by
the board of edncation or the superintendent of the public
schools to altend the fourth-ward school buikling, or to go
to sehool outside of the sceond ward; but all of the colored
children of the city, who belong to the primary and interme-
diate grades, are required by thic board of edncation to attend
school in the fourth ward, tavght by Mrs. (lara MceCord.
The grammar school and high school of the eity are open to
both the white and the eolored children, whenever they are
sufficiently advanced. These facts are suflicient to show that
plaintifts are cxeluded on account of their color or race from
the public school of the second ward, where white childven of
the same ape and grade are permitied to attend. The ease
of Doard of Fdwcation v. Tinnon, supra, therefore applies,
The plaintiffs attended the fourth-ward school, taught by
Mrs, Clara McCord, not from choice of themselves, or their
parents, but under compulsion of the board of education,

The boards of education of cities of the sceond class have
no more right to have separate schools for white and eolored
children of the first and second primary grades, than they
have to establish separate grammar and high schools for
white and colored children. Iuv lndependence, the grammar
and high schools are frec to all, white and colored alike, bat
not so with the schools of the first and second primary
grades. The plaintiffs are therefore entitled to the writ de-
manded.

It was said in the Tinnon case: ““That unless the legisla-
ture has clearly conferred power upon the school boards to
establish scparate schools for the edneation of white and colored
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children, no such power has been conferred.  1nder a statute
which reads, ‘In each sub-district there shall be taught one
or more schouls for the edueation of youth between the ages
of five and twenty-one vears,” the supreme court of lowa
held that the selivol board could not establish separate schools
for the cdncation of white and colored children, and could
not exclude colored children from attending schools established
for the white children alone”
It was further said in thut case that —

“'The legislature of this statc has not given, or attempted
to give, to the boards of edacation of cities of the secound class,
the power to establish scparate schools for the education of
white and eolored children, and to exclode from the sehools
cstablished for white children all eolored children, for no other
reason than that they arve colored children, . . . Tf the
board has the power, Lecanse of race, to establish separate
sehools for children of African descent, then the board has
the power to establish separate schools for persons of Lrish
descent or Gierman descent; and if it has the power, because
of color, to cstablish separate schools for black children, then
it has the power to establish separate schools for red-headed
children and blondes. We do not think that the board has
any sueh power.  We have conceded, for the purpose of this
cage, that the legislature has the authority to confer such
power upon school boards; but in our opinion the legislature
has not exercised or attempted to exercige any such anthority.”

A peremptory writ will be granted as prayed for, and the
plaintiffy will recover their costs.

All the Justicea concurring,



